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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 
 

NOTE PROCEDURE CAREFULLY 
 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 
 

 1.  TIME:  9:00   CASE#: MSC14-01302 
CASE NAME: FIGUEROA VS. NEWSOME TRUCKING 
HEARING ON MOTION TO COMPEL DEFENDANT CHARLES PARSON'S ATTENDANCE 
FILED BY MARCOS FIGUEROA 
* TENTATIVE RULING: * 
 
See Line 4. 
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 2.  TIME:  9:00   CASE#: MSC14-01302 
CASE NAME: FIGUEROA VS. NEWSOME TRUCKING 
HEARING ON MOTION TO COMPEL DEFENDANT NEWSOME TRUCKING'S “PMK” 
FILED BY MARCOS FIGUEROA 
* TENTATIVE RULING: * 
 
See Line 4. 

  

 3.  TIME:  9:00   CASE#: MSC14-01302 
CASE NAME: FIGUEROA VS. NEWSOME TRUCKING 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended ANSWER 
FILED BY NEWSOME TRUCKING, INC., CHARLES LEE PARSON 
* TENTATIVE RULING: * 
 
Defendants in this auto-accident case filed a conventional answer denying liability.  After further 
investigation, however, they have decided to concede liability and contest only damages.  They 
accordingly move for leave to file a First Amended Answer.  Plaintiff’s asserted grounds for 
opposing the motion border on the frivolous.  The motion is accordingly granted. 
 

  

 4.  TIME:  9:00   CASE#: MSC14-01302 
CASE NAME: FIGUEROA VS. NEWSOME TRUCKING 
HEARING ON MOTION FOR PROTECTIVE ORDER 
FILED BY NEWSOME TRUCKING, INC., CHARLES LEE PARSON 
* TENTATIVE RULING: * 
 
In September, defendants notified plaintiff that they would no longer be contesting liability in this 
case.  They accordingly filed a motion for leave to amend their answer.  In Line 3, the Court is 
granting that motion, and commenting that plaintiff has asserted no respectable reasons for 
opposing it. 
 
Thereafter, plaintiff filed motions to compel the deposition of defendant Parson, the driver 
involved (Line 1), and to compel a PMK motion as to documents of defendant Newsome, 
Parson’s employer (Line 2).  Defendants in turn filed a motion (Line 4) for a protective order as 
to these noticed depositions.  Defendants’ motion is granted, and plaintiff’s motions are denied. 
 
As plaintiff does not contest, the topics intended to be explored at these depositions relate solely 
to liability, not damages.  Accordingly, plaintiff’s opposition to the motion protective order, and 
his replies in support of his motions to compel, simply assume that the Court is going to deny 
the motion to amend the answer and require defendants to contest liability.  They assert no 
grounds for compelling this discovery beyond the near-frivolous grounds argued in opposition to 
the motion to amend.  Because the Court is instead granting the motion to amend, there is no 
reason why defendants should have to submit to depositions as to liability they no longer 
contest. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   12/01/17 

 
 

- 3 - 

  

 5.  TIME:  9:00   CASE#: MSC15-00489 
CASE NAME: CUNNINGHAM VS. BART 
HEARING ON MOTION FOR NEW TRIAL 
FILED BY MELISSA CUNNINGHAM 
* TENTATIVE RULING: * 
 
The motion is dropped at the moving party’s request. 

  

 6.  TIME:  9:00   CASE#: MSC16-00702 
CASE NAME: BURCHILL VS. MORAN 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY VILLAGE ASSOCIATES REAL ESTATE, et al. 
* TENTATIVE RULING: * 
 
The motion of Defendants Village Associates Real Estate and Karen Murphy’s for determination 

of good faith settlement is granted. The Court finds that Village Associates Real Estate’s and 

Karen Murphy’s settlement is in good faith pursuant to Code of Civil Procedure § 877.6. 

The ruling below applies to both the Village Associates Real Estate and Karen Murphy’s motion 

for determination of good faith settlement and the motion of Defendants Attarha Investment 

Corporation and Robert Jones to contest Michael Moran and Mary Moran’s application for good 

faith settlement. 

Background 

Plaintiff Bradford Burchill purchased a single family home at 393 Miner Road, Orinda, California 

(the Property) from defendants Michael Moran and Mary Moran. After purchasing the home, 

Plaintiff discovered several problems with the Property which resulted in him suing (1) the 

Morans; (2) Village Associates Real Estate and Karen Murphy (“Village”), the Morans’ listing 

agent/broker; and (3) Attarha Investment Corporation d/b/a East Bay Sotheby’s International 

Realty and Robert Jones (“Attarha”), Plaintiff’s agent/broker.  

Plaintiff purchased the property for $1,365,000 and is currently seeking over $1,000,000 in 

damages. The parties also agree Plaintiff has three types of claims against the defendants: 

(1) that the defendants failed to disclose the nature of the improvements made by the Morans 

without permits; (2) that the defendants failed to disclose the true nature of the planned East 

Bay Municipal Utilities District (“EBMUD”) pumping station, and (3) that the defendants failed to 

disclose the presence of a landslide at the property.  
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Plaintiff has recently entered into settlements with the Morans for $100,000 and Village for 

$150,000. The settling defendants want the Court to find that these settlements were made in 

good faith pursuant to Code of Civil Procedure § 877.6, while Attarha opposes these requests.  

Burden and Legal Standard 

The party claiming that a settlement is not in good faith under Code of Civil Procedure § 877.6 

had the burden of proof on that issue. (Tech-Bilt, Inc. v. Woodward-Cycle & Associates (1985) 

38 Cal.3d 488, 499; City of Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 

1264.) However, in order for the Court to make a factual determination that a settlement was 

made in good faith, the settling party must present sufficient admissible evidence that will allow 

the Court to evaluate the settlement in terms of the factors contemplated by Tech-Bilt. (Grand 

Terrace, 192 Cal.App.3d at 1263.) 

When a settling party brings a motion for determination of good faith settlement, it need only 

present a “barebones” motion. (Grand Terrace, 192 Cal.App.3d at 1261.) If, however, that 

motion is opposed, the settling party can “file responsive counterdeclarations to negate the lack 

of good faith asserted by the nonsettling contesting party.” (Ibid.) Once the settling party has 

demonstrated that a settlement exists, a presumption of good faith exists. A party asserting that 

a settlement was reached in bad faith bears the burden of proof of demonstrating bad faith. (See 

Code of Civil Procedure § 877(d); Schultz v. Superior Court (1980) 104 Cal.App.3d 250, 252; 

Grand Terrace, 192 Cal.App.3d at 1261.) The party asserting that the settlement was not made 

in good faith must demonstrate that the settlement is “so far out of the ballpark in relation to [the 

Tech-Bilt] factors as to be inconsistent with the equitable objectives of the statute.” (Tech-Bilt, 38 

Cal.3d at 499-500.)  

Discussion 

The California Supreme Court in Tech-Bilt identified six nonexclusive factors for making a 
determination of good faith settlement: 

(1) a rough approximation of plaintiffs’ total recovery and the settlor’s proportionate liability; 

(2) the amount paid in settlement; 

(3) the allocation of settlement proceeds among plaintiffs; 

(4) the recognition that a settlor should pay less in settlement than he would if he were 
found liable after a trial; 

(5) the financial conditions and insurance limits of settling defendants; and, 

(6) the existence of fraud, collusion, or tortious conduct aimed to injure the interests of 
nonsettling defendants. 
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(Tech-Bilt, 38 Cal.3d at 499.) 

Ultimately, for the Court to approve the settlement, the “settlement figure must not be grossly 
disproportionate to what a reasonable person, at the time of the settlement, would estimate the 
settling defendant’s liability to be.” (Tech-Bilt, 38 Cal.3d at 499.) Trial courts have “broad 
discretion in determining whether a settlement was entered in good faith and within the Tech-Bilt 
ballpark, and in allocating potential liability and exposure between or among joint tortfeasors.” 
(Norco Delivery Service, Inc. v. Owens-Corning Fiberglass, Inc. (1998) 64 Cal.App.4th 955, 
962.) 

The parties all agree that Plaintiff is seeking over $1,000,000 in damages. Village relies on an 

email Plaintiff sent in order to get a reduction in his property taxes. This email outlines the three 

areas where Plaintiff claims he was damaged: (1) structural defects in framing, electrical, 

plumbing, heating and illegal room additions ($365,000 to repair); (2) EBMUD plumping plant 

next to property ($150,000 decrease in the value of the property); and (3) cost of foundation and 

landslide repair ($424,182 to repair). (Parker Decl. ¶7 and Ex. B.) (Although item 1 does not 

mention unpermitted work on the Property, it appears that the same work is involved.) The 

Morans’ application claims that Plaintiff obtained reports outlining repair costs in excess of 

$700,000 and is seeking damages in excess of $1,000,000. Attarha does not present evidence 

contesting these amounts and appears to generally accept these numbers as accurate for the 

purpose of these motions.  

Although Plaintiff is claiming $1,000,000 in damages, the Morans and Village have provided 

evidence that shows their liability to Plaintiff could be significantly less than $1,000,000 and 

could possibly even result in no liability.  

Unpermitted Work  

Plaintiff initially raised a number of defects with the Property that were not disclosed.  However, 

many of those defects were not visible and Plaintiff’s claim now focuses on an alleged failure to 

disclose work that was done on the Property without the required permits. The main issue 

related to the permits appears to be that Plaintiff was provided a “Final SPQ” (or Seller’s 

Property Questionnaire) with the disclosure information. However, it was not until just before 

closing that Plaintiff was provided an “Initial SPQ” that contained additional information about 

work the Morans had done on the Property, including several projects where the Morans state 

that the work was completed without permits and it is not known if permits were needed. (Moran 

Depo. at 174:12-176:11 and Ex. 40; Burchill Depo. at 320:2-4; 321:2-18.) There is evidence the 

“Initial SPQ” was provided to Attarha on July 29, 2014. (Greene Decl. ¶ 3 and attached exhibit 

(located in Exhibit L to the Village’s evidence in support of its motion for summary judgment).) 

However, Attarha did not provide this document to Plaintiff until August 5, 2014, which was 

hours before escrow closed. (Burchill Depo. at 320:2-4.) Plaintiff admitted to initialing the Initial 

SPQ on August 5.  However, Plaintiff says he was not aware that “Initial SPQ” had new 

information in it when compared to the “Final SPQ” that he had already reviewed. (Burchill 
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Depo. at 319:14-15; 323:22-25.) Plaintiff also testified that Mr. Jones would be lying if he 

claimed that he told Plaintiff to check the permits for the Property. (Burchill Depo. 325:21-24.)  

Here, there appears to be a possibility that the Morans and Village could be liable for not 

disclosing the potential permitting issue until late in the process. However, a jury could also find 

that the disclosure, albeit late, was sufficient. Or a jury could find that Attarha has liability for not 

sending the Initial SPQ to Plaintiff soon after it was received or for not identifying the permit 

issue for Plaintiff. Thus, it appears that each defendant could be partially liable for the permitting 

issue.  

EBMUD Plant 

At his deposition, Plaintiff explained that the Morans and Ms. Murphy disclosed the EBMUD 

pumping plant to Plaintiff, but had described it as a fresh water pump house when it turned out 

to be a major pumping plant. (Burchill Depo. at 299:1-13 and 425:11-13.) Plaintiff also testified 

that he received a disclosure packet for the Property, which included a cover letter from the 

Morans describing the EBMUD pumping station, as well as some information from EBMUD. 

(Burchill Depo. at 299:14- 300:15.) Finally, Plaintiff testified that he asked his agent, Mr. Jones, 

if he should be concerned about the EBMUD project. (Burchill Depo. at 302:7-14.)  

Ms. Murphy testified that she met Plaintiff at the Property and “pointed out where the [EBMUD] 

property was and told him they were going to be building a pumping house there.” (Murphy 

Depo. at 58:23-25.) Mr. Moran testified about the information on the pumping plant that was 

provided as part of the disclosure for the Property, which included a statement from the Morans 

and drawings provided by EBMUD. (Moran Depo. at 97:14-24; 102:23-103:2.) Mr. Moran 

explained that he thought the statement about the pumping plant provided in the disclosure 

information was correct. (Murphy Depo. at 100:14-109:24.)  

Attarha makes much of the fact that the Morans were opposed to the pumping plant at some 

point in the past. This opposition does not mean that the Morans never changed their mind 

about the pumping plant after receiving additional information about the plant. In addition, it is 

not clear why this information would have triggered a more thorough investigation of this issue 

by Plaintiff when it was clear that Plaintiff was provided information about the EBMUD pumping 

plant in the disclosure information.  

Thus, there is evidence which could result in a finding that the Morans and Village are not liable 

for providing an insufficient disclosure as to the EBMUD pumping plant.   

Landslide 

Plaintiff testified that Ms. Murphy had documents about a landslide on the Property but that she 

essentially hid them until the last minute (before escrow closed). (Burchill Depo. at 425:16-23; 

426:17-22.) However, Plaintiff also testified that he received information on a landslide at the 

Property as part of the disclosures and that Mr. Jones arranged for an inspection of a culvert. 
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(Burchill Depo. at 326:23-328:3.) Plaintiff explains that the disclosure documents included 

information about a landslide on the Property, but Plaintiff focused on the culvert area because 

of Mr. Jones and Ms. Murphy. (Burchill Depo. at 329:3-24.) Finally, Ms. Murphy testified that she 

told Plaintiff about the landslide at the Property when he viewed the Property. (Murphy Depo. at 

59:4-7.) 

Thus, there is evidence which could result in a finding that the Morans and Village sufficiently 

disclosed the landslide on the Property.  

Application of Tech-Bilt Factors 

Plaintiff seeks damages of about $1,000,000. Village has agreed to settle for $150,000 and the 

Morans agreed to settle for $100,000 with half of their settlement allocated to Plaintiff’s 

attorney’s fees. The Village’s settlement and the Morans’ non-attorneys’ fees settlement are 

about 20% of the potential recovery in this case. Considering that at least some of Plaintiff’s 

claims against the settling defendants could result in little or no liability and that that a settlor 

should pay less in settlement than he would if he were found liable after a trial, the Court finds 

that these settlement amounts are in the ballpark.  

The financial condition of the parties and the insurance limits of the settling defendants does not 

change this result. Village has insurance coverage of $1,000,000. The Morans have no 

insurance coverage for Plaintiff’s claim.  (The Morans claim to have the inability to pay more 

than $100,000, but insufficient evidence on this point has been presented.) The settlement 

amounts appear reasonable to the Court and the possibility that the defendants could pay more 

does not mean that they should pay more in order for the settlement to be in good faith.  

There is no evidence of fraud, collusion, or tortious conduct aimed to injure the interests of 

nonsettling defendants. 

Finally, Attarha has questioned the allocation of half of the Morans’s settlement to Plaintiff’s 

attorney’s fees. “It is the burden of the settling parties to explain to the court and to all other 

parties the evidentiary basis for any allocations and valuations made sufficient to demonstrate 

that a reasonable allocation was made.” (L.C. Rudd & Son, Inc. v. Superior Court (1997) 52 

Cal.App.4th 742, 750.) All parties agree that the Morans are the only defendants at risk of 

paying Plaintiff’s attorney fees. The Morans explain that $50,000 is about one fourth of Plaintiff’s 

attorney s’ fees in this case. (Nerland Decl. ¶ 5.) The Morans’s attorney explained that initially 

Plaintiff wanted the entire $100,000 allocated to attorneys’ fees, but he thought that amount was 

too high. (Nerland Decl. ¶ 5.) Finally, the parties’ settlement was reached after a full day of 

mediation with Judge Silver. (Nerland Decl. ¶ 3.)  

As explained above, some of Plaintiff’s claims against the Morans appear weak. However, if 

Plaintiff was successful on any of its claims, the Morans might be forced to pay a large attorney 

s’ fees awards. Assigning half of the Morans’ settlement to attorney’s fees is a reasonable 

method of allocating the settlement given the potential weakness of Plaintiff’s claims but the risk 
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that even a small award in damages could result in the Morans paying a significant sum in 

attorney’s fees. That provides a convincing rationale why it is reasonable that the settlement 

may allocate a disproportionate percentage to fees rather than damages. Thus, the Court finds 

that the allocation of the Morans’ settlement is reasonable. 

Therefore, the Court finds that Plaintiff’s settlements with the Village (including Ms. Murphy) and 

the Morans are in good faith.  

Evidence Offered by Village 

In support of its motion, Village provided some evidence in its moving and reply papers. 

However, Village also asked the Court to review its separate statement filed in support of its 

motion for summary judgment and the corresponding evidence. The Village’s notice of motion 

stated that it was based in part on “all pleadings and papers on file with the Court in this action” 

and therefore, the evidence in support of the motion for summary judgment is technically part of 

this motion and the Court has considered those portions that were identified by the parties. 

However, the evidence submitted in support of the Village’s motion for summary judgment took 

up almost two volumes in the Court’s record. This method is not the best way to present 

evidence to the Court. Instead, the preferred practice is to include the necessary evidence as 

exhibit(s) in support of the pending motion, which will make it easier for the Court to locate and 

review the relevant evidence. 

 

  

 7.  TIME:  9:00   CASE#: MSC16-00702 
CASE NAME: BURCHILL VS. MORAN 
HEARING ON APPLICATION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY ATTARHA INVESTMENT CORPORATION, et al. 
* TENTATIVE RULING: * 
 
The motion of Defendants Attarha Investment Corporation and Robert Jones to contest Michael 

Moran and Mary Moran’s application for good faith settlement is denied. The Court finds that 

the Morans’ settlement is in good faith pursuant to Code of Civil Procedure § 877.6. 

See the Court’s ruling on the accompanying motion for a good faith settlement (Line 6). 
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 8.  TIME:  9:00   CASE#: MSC16-01171 
CASE NAME: DEL BECCARO VS. O'HANRAHAN 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY SEQUOIA SURGICAL PAVILION 
* TENTATIVE RULING: * 
 

The demurrer of Sequoia Surgical Pavilion, LLC is sustained, with leave to amend.  
(CCP § 430.10(e),(f).) Any amended complaint shall be filed and served on or before December 
15, 2017.  The basis for this ruling is as follows. 

 
Each cause of action of a complaint must allege the parties to whom it is directed.  (CRC 

2.112 (4).)  Here, Sequoia was not named in the existing complaint.  It was added as a Doe 
defendant, but without any amendment to the complaint’s factual allegations.  Neither of the two 
causes of action in the existing complaint purports to be directed at any Doe defendant, or at 
Sequoia.  Each cause of action refers only to specifically named physicians.  Further, none of 
the allegations within any cause of action states that “Doe defendants” or “defendants” were 
negligent.  The allegations charge only specific, named defendants with negligence.  Thus, 
neither count currently states a cause of action against Sequoia. 

 
Plaintiff essentially concedes demurrability, offering to amend.  The Court is not clear on 

why that did not occur before the demurrer was filed; but it also could have occurred between 
the filing and this hearing. 

 
Defendant argues that leave to amend should be denied because anything plaintiff 

comes up with will inevitably be barred by limitations.  That may or may not turn out to be 
correct, but it is better judged when we have seen exactly what it is that plaintiff comes up with.  
There are possible avenues of pleading, such as discovery-rule principles, that plaintiff may or 
may not be able to use to advantage.  The Court is not prepared to rule out the possibility, sight 
unseen. 

 
Plaintiff’s request for sanctions is denied.  However, the court expects the parties to 

meaningfully confer, in person or by telephone, before any further demurrer is filed.  (See Code 
of Civil Procedure § 430.41 (a).)  
 

  

 9.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS. ALI HASSAN 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ALI HASSAN, et al. 
* TENTATIVE RULING: * 
 
Counsel must appear for an in camera showing as to the grounds for the motion to withdraw. 
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10.  TIME:  9:00   CASE#: MSC16-01589 
CASE NAME: STEIN WAY VS. ORINDA OAKS 
HEARING ON MOTIONS IN LIMINE AND DISCOVERY MOTION 
( SET BY THE COURT ) 
* TENTATIVE RULING: * 
 
Summarizing the Court’s rulings on contract interpretation:  The Court rules in Stein Way’s favor 
concerning costs incurred after December 5, 2015, but rules in Orinda Oaks’s favor on all other 
disputed points. 
 
This case arises out of a residential development project near Orinda.  In a nutshell, cross-

complainant Orinda Oaks owned the land and sought to sell it to someone who would develop it.  

Orinda Oaks eventually reached a deal to sell the land to plaintiff/cross-defendant Stein Way 

(the Purchase and Sale Agreement, or PSA).  Stein Way was to pay Orinda Oaks an initial 

payment up front, and a portion of the proceeds of the project (the seller participation).  Stein 

Way was to receive 14% of the gross revenue from the project (a term not now in dispute).  

After that payment, the two sides would split the “Net Profits” equally.  The project has now been 

completed, and all homes in it have been sold.  The subject of this lawsuit is how much Stein 

Way now owes to Orinda Oaks as seller participation. 

(There are other corporate entities in the case related to each side, but the parties ignore those 

details in their briefing, referring simply to the two sides as Orinda Oaks and Stein Way.  The 

Court will follow the parties’ lead.  No one contends that the details of the corporate entities are 

relevant to the issues presented on the present motion.) 

The issues now before the Court concern the proper interpretation of a single paragraph in the 

parties’ contract, defining what costs and expenses are or are not subtracted in determining the 

“Net Profits” that the parties are to split evenly.  The key provision in the PSA is § 1.02(c): 

“Net Profits” shall mean the Gross Revenue less the following costs: 

(i) the third party costs of acquiring the Property (including, but not limited to, the 

Closing Price, escrow fees and costs, financing costs and premiums for owner 

and lender title policies); 

(ii) the third party costs associated with obtaining any additional or amended land 

use entitlements or regulatory permits for the Property (including, but not limited 

to, CEQA review, General Plan amendments, rezoning, conditional use permits, 

design review approvals, tentative and final maps or other subdivision/lotting 

instruments); 

(iii) the third party costs associated with the design and construction of horizontal 

and vertical improvements on the Property (including, but not limited to, grading, 

utilities, streets, landscaping and homes); 

(iv) in the event that Purchaser acts as its own general contractor, Purchaser's 

direct overhead costs (without profit or other mark-up), including salary and 

benefits for on-site personnel (whether full time or proportionate share of part 

time), trailer rental and furnishings and utilities; 
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(v) the costs associated with the marketing and sale of the Property (including, 

but not limited to, advertising, web-site, sales salaries and commissions (internal 

and external) and concessions; 

(vi) a management fee paid to Purchaser or a Purchaser affiliate equal to 3.75% 

of Gross Proceeds; and 

(vii) a warranty of reserve equal to 1.75% of Gross Proceeds. 

Specifically at issue are the following cost items: 

 Interest and fees on construction financing (as distinguished from the financing involved 

in Stein Way’s purchase of the land itself) 

 Insurance premiums for general liability, excess, and property damage coverage 

 Property taxes after the transfer of the land from Orinda Oaks to Stein Way 

  “Due diligence” expenses 

 Expenditures, on items otherwise subtractable from Net Profits, but incurred and paid 

after the 12/5/15 date set for Stein Way’s payment of Orinda Oaks’s share of Net Profits 

 

Stein Way contends that all of these items must be subtracted from gross revenues in 

calculating Net Profits.  Orinda Oaks contends that they are not properly subtracted under 

§ 1.02(c).  The parties concur that this is a key set of issues, which will control the course of the 

case.  Determination of them will guide the future conduct and trial (if any) of the case, and is 

likely to foster settlement of any remaining issues. 

Stein Way previously sought the Court’s decision of these interpretation issues via a motion for 

summary adjudication under Code of Civil Procedure 437c(f), characterizing these issues as 

ones of “duty”.  The Court rejected that characterization and denied Stein Way’s motion on that 

procedural ground.  The Court nevertheless recognized that early determination of these issues 

would be very helpful to the parties and the Court, and invited the parties to agree to an 

appropriate procedure for such determination.  Orinda Oaks has taken up that invitation in the 

form of a motion under Evidence Code § 402, seeking the Court’s ruling on whether the cost 

items at issue are or are not properly subtracted.  Stein Way has not formally cross-moved, but 

it likewise seeks this Court’s ruling on these key questions. 

The parties basically agree on the relevant legal rules of contract interpretation.  “When 

considering a question of contractual interpretation, we apply the following rules. ‘A contract 

must be so interpreted as to give effect to the mutual intention of the parties as it existed at the 

time of contracting, so far as the same is ascertainable and lawful.’ (Civ. Code, § 1636.) ‘The 

language of a contract is to govern its interpretation, if the language is clear and explicit, and 

does not involve an absurdity.’ (Civ. Code, § 1638.) ‘When a contract is reduced to writing, the 

intention of the parties is to be ascertained from the writing alone, if possible . . . .’ (Civ. Code, 

§ 1639.) (WYDA Associates v. Merner (1996) 42 Cal.App.4th 1702, 1709-1710; see also Iqbal v. 

Ziadeh (2017) 10 Cal.App.5th 1, 7-8.) 

“Parol or extrinsic evidence is admissible to resolve an ambiguity. [Citations.] In such cases, the 

court engages in a two-step process: ‘First, the court provisionally receives (without actually 
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admitting) all credible evidence concerning the parties' intentions to determine “ambiguity,” i.e., 

whether the language is “reasonably susceptible” to the interpretation urged by a party. If in light 

of the extrinsic evidence the court decides the language is “reasonably susceptible” to the 

interpretation urged, the extrinsic evidence is then admitted to aid in the second step--

interpreting the contract.”  (WYDA Associates, 42 Cal.App.4th at 1710; see also Iqbal, 10 

Cal.App.5th at 8.) “The trial court's determination of whether an ambiguity exists is a question of 

law… .The trial court's resolution of an ambiguity is also a question of law if no parol evidence is 

admitted or if the parol evidence is not in conflict. However, where the parol evidence is in 

conflict, the trial court's resolution of that conflict is a question of fact and must be upheld if 

supported by substantial evidence.” (WYDA Associates, 42 Cal.App.4th at 1710.) 

“‘The test of admissibility of extrinsic evidence to explain the meaning of a written instrument is 

not whether it appears to the court to be plain and unambiguous on its face, but whether the 

offered evidence is relevant to prove a meaning of which the language of the instrument is 

reasonably susceptible.’” (Monterey/Santa Cruz etc. Trades Council v. Cypress Marina Heights 

LP (2011) 191 Cal.App.4th 1500, 1516.) 

When a contract is integrated, extrinsic evidence can still be used to show ambiguities in the 

contract using the two-step process. (Bionghi v. Metro. Water Dist. (1999) 70 Cal.App.4th 1358, 

1364.) The Court can consider “extrinsic evidence of the parties' understanding and intended 

meaning of the words used in their written agreement.” (Id. at 1365 (citing Brawthen v. H & R 

Block, Inc. (1972) 28 Cal. App. 3d 131, 136).)  However, when a contract is integrated, extrinsic 

evidence cannot be used to show there were other agreements between the parties. (Ibid.; see 

also Hayter Trucking, Inc. v. Shell Western E&P, Inc. (1993) 18 Cal.App.4th 1, 13-15.)  Here, 

both parties agree that the PSA is integrated, and neither argues for honoring an alleged 

extrinsic deal term.  Each contends that its respective interpretation is the proper reading of the 

PSA itself, not a term extrinsic to the PSA. 

A word is in order about the possible need for an actual courtroom evidentiary hearing (and 

whether that would be a bench hearing or a jury trial).  Under some circumstances, where there 

is a genuine conflict of relevant parol evidence, issues of contract interpretation may be for a 

jury to decide.  (See generally, e.g., Wolf v. Walt Disney Pictures & Television (2008) 162 

Cal.App.4th 1107, 1126-27.)  As the Court will discuss, however, there are no such conflicts of 

evidence here.  In any event, neither side is seeking or suggesting any jury resolution of these 

issues.  Orinda Oaks has teed up the interpretation issue as a pretrial determination under 

§ 402.  Stein Way, for its part, has previously sought summary adjudication of these issues, and 

has now separately suggested that these questions be decided in a bench trial on the equitable 

causes of action in the case. 

That still leaves the possibility that live evidence might be required on the Court’s resolution of 

the present motion.  In making its prior procedural suggestions, the Court was intentionally 

agnostic on this point, pointing out that one of the possible outcomes of the parties’ legal 

arguments might be that the Court would need to convene a live § 402 hearing as to contract 

interpretation.  An issue of contract interpretation, even if decided without a jury, may well be 
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decided as a question of fact, if it turns on parol evidence (as both sides, in different ways, 

argue here).  To say that an interpretation issue rests on factual evidence, however, is not 

necessarily to say that any live-witness testimony is required.  If the proffered parol evidence 

(1) is uncontested, or (2) is excluded or disregarded, or (3) though controverted, would not 

change the outcome if believed, there is no need to put witnesses on the stand in the courtroom; 

the issues can be decided on their deposition testimony and other written evidence.  In the 

Court’s view, that is where matters come out on the present motion.  Neither party has argued 

that an evidentiary hearing is required. 

Overview of the Parties’ Approaches to Contract Interpretation 

Before turning to the specific disputed items, it is helpful to look at the interpretive approaches 

taken by the two sides.  Orinda Oaks takes a text-oriented approach to each of the disputed 

cost items.  It reasons that § 1.02(c) specifically identifies the cost items that are to be 

subtracted from gross revenues to reach Net Profits – and if a particular cost cannot be found in 

the list of permitted items, it cannot be subtracted, period.  Orinda Oaks also offers some parol 

evidence in support of its position, though that evidence bears more directly on some of the 

disputed items than on others. 

It should be noted that Orinda Oaks’s position is not simply that Stein Way is solely required to 

bear all these costs 100%, with no provision at all in the PSA to help Stein Way in paying them.  

Rather, Orinda Oaks’s argument is that some of the necessary costs of the development are 

intended to be split as they were actually incurred (and hence those costs are expressly called 

out as subtractable in § 1.02(c)); while other costs are intended to be defrayed as part of the 

14% of gross that Stein Way was to be paid off the top, before Net Profits were calculated and 

split (and hence those costs are not included in § 1.02(c)).  The effect of the latter is to place on 

Stein Way, not Orinda Oaks, the risks of not knowing how large these costs would be, and to 

protect Orinda Oaks against the possibility that Stein Way could artificially reduce the profits to 

be split by cutting improvident or sweetheart deals on these items. 

Stein Way’s approach, by contrast, does not center on the particular wording of § 1.02(c), 

beyond the bare term “Net Profits”.  Stein Way argues that the concept of the net profits in 

construction projects is well understood and defined in the development and construction 

industries, and that all the disputed items are ones that would be routinely and uncontroversially 

taken into account in determining the profits of a project.  Hence, it argues, they should be taken 

into account on this project, based on the general understanding of what “Net Profits” are in this 

setting.  The specific items called out in § 1.02(c), according to Stein Way, are intended to be 

illustrative, but not comprehensive or closed-ended.  Indeed, although Stein Way’s brief asks 

the Court to limit itself to the “four corners” of the PSA, in fact for some of the disputed items 

Stein Way does not even attempt to identify any specific language in § 1.02(c) authorizing 

subtraction of the disputed costs.  (As will become evident, the Court views this as a strongly 

telling omission.) 

There are two fundamental problems with Stein Way’s approach.  First, it offers no evidence of 

this supposed general consensus and understanding as to the meaning of the phrase “Net 
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Profits” in a development contract – certainly not to the level of specificity that would be needed 

to carry its arguments here.  Stein Way’s argument is in the nature of a parol evidence 

argument, but without any actual parol evidence.  Absent any such evidence, there is nothing in 

the unadorned phrase “Net Profits” that makes it obvious that it must involve subtraction of such 

items as insurance, property tax, and financing.  Stein Way cannot expect to carry this 

interpretation point by an argument that amounts to nothing more than “everybody knows”.  On 

the contrary, the phrase is sufficiently vague and general that it is entirely plausible that the 

parties may have intended to account for some particular items of routinely incurred costs, while 

ignoring other items (or dealing with them otherwise, such as by wrapping them into the 14% 

up-front payment to Stein Way). 

That is all the more plausible where the parties have taken the trouble to define what costs are 

or are not to be taken into account.  The second fundamental problem with Stein Way’s 

approach is that it is difficult to square with the actual contract language.  Stein Way argues as 

though the contract defined “Net Profits” as “Gross Revenues less all costs customarily 

subtracted in the industry, including without limitation the following illustrative examples”.  But 

although some of the individual romanettes within § 1.02(c) do contain illustrative examples, 

there is nothing in the overall section suggesting that the romanettes themselves are merely 

illustrative examples.  The section leads off:  “‘Net Profits’ shall mean the Gross Revenue less 

the following costs” – not “among others”, “without limitation”, or “for example”.  Conceivably, 

very strong parol evidence could convince a court that the parties nevertheless intended that 

inapt language to introduce a mere set of illustrative examples within an undefined generality.  

That, however, is not the plain purport of the actual language, and no such parol evidence is 

presented. 

Stein Way points out that the relevant romanettes in § 1.02(c) are all expressed as various 

categories of “third party costs”, and it argues that all of the costs it seeks to subtract fall within 

that phrase as it is understood in the industry.  Stein Way offers no evidence of that, but it 

appears to be undisputed.  While the PSA does not define “third party costs”, Orinda Oaks 

makes no argument that any of these items fall outside that term.  It does not follow, however, 

that because the listed subtractable items are all “third party costs”, therefore all third party costs 

are subtractable.  If that had been the parties’ intent, it would have been far easier simply to say 

so in the PSA, rather than writing a lengthy and detailed section specifying which third party 

costs are subtractable (and thus, by implication, which are not).  Stein Way complains that it is 

unfair and unreasonable that known and routine costs should be ignored in calculating Net 

Profits – but it offers no rebuttal to Orinda Oaks’s point that costs omitted from § 1.02(c) are 

simply covered by the 14% up-front payment. 

Construction Financing 

Stein Way contends that under § 1.02(c) of the PSA, it is entitled to subtract the cost of 

construction financing in determining Net Profit – that is, interest and fees paid to a lender for 

the money spent building out the project.  The issue is a close one, but the Court concludes that 

Orinda Oaks has the better of the argument. 
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Stein Way points to no particular romanette of § 1.02(c) as authorizing subtraction of 

construction financing costs.  Its argument rests generally on the point that such financing is a 

routine cost of construction projects, and more specifically on what it argues to be a conclusive 

showing of parol evidence. 

Financing is mentioned in § 1.02(c), in romanette (i) – but only the financing costs involved in 

acquiring the land, not financing needed to build on it.  Stein Way remarks on this mention of 

financing, but correctly does not argue that construction financing is expressly included in (i).  

The mention of acquisition financing in (i) cuts, if anything, against Stein Way:  If the parties 

intended that two distinct forms of financing were to be subtractable, why would they mention 

only one of the two in the contract?  The mention of one and omission of the other suggests that 

the parties intended that one be included and the other excluded. 

Construction financing comes closest to falling within the language of (iii) – “the third party costs 

associated with the design and construction of horizontal and vertical improvements on the 

Property”.  Viewed in isolation, it is plausible to characterize the interest costs of building the 

houses as a “third party cost” required for the “construction of … improvements”, just as 

equipment rental or architect’s fees could be so characterized.  Oddly, though, Stein Way does 

not identify romanette (iii) as a textual support for subtraction of construction financing. 

(Orinda Oaks argues that financing costs should not be read into (iii) because the examples that 

romanette gives – “grading, utilities, streets, landscaping and homes” – are all the direct costs of 

actually building things, rather than indirect costs such as interest.  The point has a little force, 

but not a lot.  The most natural reading of this language is that the examples are a partial 

specification of the kinds of improvements for which the costs are subtractable – not a 

cataloging of the costs of what costs of those improvements are subtractable.) 

Both sides rely heavily on parol evidence on this point.  Stein Way points out that on January 

21, 2011 (a Friday), the parties signed a non-binding Letter of Intent (LOI), which called for 

exclusion of “all third party Property related costs (including, but not limited to, acquisition, 

financing, construction, carrying and disposition” (emphasis added).  The draft PSA was 

circulated on the following Monday, January 24.  It was actually signed on February 18, with no 

changes to the provisions relevant here.  Stein Way correctly points out that there is no 

evidence that the negotiated deal terms were consciously changed after the LOI was signed.  

Hence, Stein Way reasons, because the LOI expressly included “financing” and the deal didn’t 

change, the parties must have intended that all forms of financing would be included in 

subtractable costs. 

The problem with this argument is obvious.  True to the LOI, the PSA does indeed expressly 

include financing in § 1.02(c) – namely acquisition financing, but not construction financing.  

Stein Way offers no evidence beyond the bare language of the LOI that when the LOI said 

“financing”, the parties intended that to mean both acquisition financing and construction 

financing.  The LOI language could surely bear that interpretation – but it could equally well 

support the hypotheses that “financing” meant only acquisition financing – or (even more 

plausibly) that which particular forms of financing were to be included was a detail not 
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addressed in the LOI.  It was, however, addressed in the PSA, by mentioning acquisition 

financing in (i) but not mentioning construction financing in (iii) or elsewhere. 

Orinda Oaks’s proffered parol evidence, if believed, is more directly on point.  Orinda Oaks’s 

principal, Kenneth Tersini, testified that he had a number of discussions with his counterpart at 

Stein Way (Michael Ghielmetti), and made clear to Ghielmetti (among other things) that Tersini 

would not agree that construction financing would be a cost subtractable from Net Profits.  

Tersini explained that he viewed this as subject to possible manipulation, for example if the 

builder were to borrow from an affiliated lender at above-market rates, thus diverting some of 

the project’s profits to a related party.  He also commented that all costs of this general 

character were intended to be covered by the 14% of the gross allowed to Stein Way before Net 

Profits were calculated. 

Stein Way points out that Tersini’s testimony is quite vague as to when these conversations 

occurred.  It argues (both in its opposing brief on the § 402 motion and in a motion in limine of 

its own) that Tersini’s parol evidence of conversations must be disregarded entirely unless it 

could be established that they occurred during the critical three-day (weekend) window between 

the signing of the LOI and the circulation of a draft PSA.  Only then, Stein Way argues, could the 

evidence show that the deal changed from the LOI’s inclusion of financing.  Again, the problem 

with this argument is its incorrect assumption that the LOI language was squarely on Stein 

Way’s side on this point.  It wasn’t.  If (as may have been the case) the intent in the LOI on this 

point was either indeterminate or in Orinda Oaks’s favor, then there is no need for Tersini or 

Orinda Oaks to have to show a “change in the deal” by pinning down the chronology of these 

conversations to a three-day period. 

Stein Way asserts that the Court should disbelieve Tersini’s testimony.  It is telling, though, that 

Stein Way offers no evidence (from Ghielmetti or otherwise) denying Tersini’s testimony that the 

two principals did indeed discuss this very point.  If no such conversations had occurred, one 

would expect testimony from Ghielmetti saying that no such conversations had occurred. 

Stein Way does offer testimony of Ghielmetti and Stice (Stein Way’s lawyer, and drafter of the 

PSA) that they believed the language of the PSA supported subtraction of construction financing 

costs, though (again) they do not point to any particular language they claim to have had in 

mind.  Assuming that they are truthfully and accurately recalling what they believed at the time, 

however, they do not claim that any such beliefs were ever communicated to Tersini or anyone 

else on the Orinda Oaks side.  Such unilateral, uncommunicated beliefs do not qualify as parol 

evidence establishing what the mutual understanding or agreement of the parties was.  (E.g., 

Sunniland Fruit v. Verni (1991) 233 Cal.App.3d 892, 898.)  Stein Way accordingly does not 

mention or rely on this evidence in its brief. 

Insurance 

Stein Way argues that insurance is essential to any development project, and that therefore it is 

a third party cost that may be subtracted unless there is something in § 1.02(c) excluding 

subtraction of insurance costs.  The relevant question, however, is not whether there is anything 

in § 1.02(c) excluding insurance costs, but whether there is anything including them.  Likewise, 
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the question is not whether insurance is a necessary cost (which Orinda Oaks does not 

dispute), but whether that cost is splittable under § 1.02(c) or covered by the 14% up-front 

payment.  Once again, Stein Way points to no contract language as authorizing subtraction of 

this cost. 

Stein Way offers parol evidence of the insurance costs of unrelated projects conducted by 

Orinda Oaks affiliates.  The evidence is offered only to prove that such insurance is necessary, 

which Orinda Oaks does not dispute. 

Property Tax 

Stein Way contends that it is entitled to subtract the property tax it incurred and paid on the land 

during the period between purchasing it from Orinda Oaks and completing the project.  Stein 

Way identifies no provision of § 1.02(c) that it claims to support this subtraction.  Neither does it 

offer any parol evidence suggesting that this topic was even discussed, let alone agreed. 

In fact, there is an express provision of the PSA directly addressing property tax – namely 

§ 2.06, which requires that Orinda Oaks will pay property tax up until closing of the land sale, 

and Stein Way will pay property tax thereafter.  Stein Way argues that that does not 

automatically disqualify property taxes from being subtractable in calculating Net Profits.  It 

points out by analogy that the PSA required Stein Way to pay the purchase price of the land 

itself, but it is uncontested that that purchase price is subtractable under § 1.02(c)(i).  The 

purchase price is subtractable, however, because § 1.02(c)(i) says it is subtractable.  The 

section does not similarly say that property taxes are subtractable.  Moreover, § 2.06 speaks in 

terms of “proration” of property taxes, which suggests that the section was intended to define 

who was economically responsible for the taxes – not just who had to pay them up front, subject 

to splitting later. 

Due Diligence 

At issue here are the expenses Stein Way incurred in investigating project feasibility before 

closing the purchase of the land.  It argues that these costs qualify as “third party costs of 

acquiring the Property” under § 1.02(c)(i) – a textual argument that, in a vacuum, could have 

some plausibility.  It also argues that they are subtractable under (ii) as costs of obtaining land-

use entitlements or permits (though Stein Way does not identify any specific land-use or 

permitting aspect to the costs in question). 

Again, however, Stein Way is up against a more specific PSA provision, namely § 4.02.  That 

section allowed Stein Way, before closing the land purchase, to “conduct a feasibility study of 

the Property (including, without limitation, architectural, geotechnical, environmental, marketing, 

engineering, and financial feasibility studies) to determine whether or not the Property is suitable 

to Purchaser…”.  The section is entirely unambiguous as to who pays for this feasibility study:  

“All such tests, investigations and inspections will be at Purchaser’s sole cost and expense.”  No 

one disputes the prudence of Stein Way investigating feasibility before buying the land; and it is 

apparent that at least some of the listed feasibility costs would be useful later on in seeking 
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entitlements and permits.  Nevertheless, the plain language of the PSA puts these costs solely 

on Stein Way. 

Post-Payment Costs 

Finally, Orinda Oaks argues that the contract provides a fixed cut-off date for counting 

subtractable expenses, namely December 5, 2015 – the date on which Stein Way was required 

to pay Orinda Oaks its share of the Net Profits.  Any costs incurred after that date are simply to 

be ignored, because it is too late to include them in the arithmetic of making the December 5 

payment.  Stein Way argues that if a dollar of costs otherwise qualifies as subtractable under 

§ 1.02(c), it does not cease to be subtractable after the payment date.  Stein Way does not 

identify the mechanics of how that is to be accounted for and paid, however. 

There is very little available guidance for the Court’s decision of this issue.  Neither party 

adduces any parol evidence on point.  Nor does the PSA itself offer much help.  If Orinda Oaks 

were right, one might expect some chronological qualifying language in § 1.02(c), along the 

lines of “to the extent incurred before the payment date”.  But if Stein Way were right, one might 

expect some provision for how and when a true-up calculation and payment was to be made 

after December 5.  It may simply be that no one thought through this particular detail at the time, 

one way or the other – perhaps because it did not occur to them that Stein Way could still be 

incurring these costs four months after selling the last house in the project. 

While the issue is far from clear, the Court concludes that Stein Way’s argument is the more 

reasonable reading of the PSA.  It is a matter of elevating substance over procedure.  Whether 

a particular dollar of costs is subtractable or not goes directly to the economic substance of the 

deal.  As Orinda Oaks correctly points out elsewhere, that question is squarely governed by 

§ 1.02(c) – which contains no temporal cut-off.  The time when such costs are to be accounted 

for and split between the parties, by contrast, is not substance but procedure.  It is awkward not 

to have a defined contractual mechanism for truing up post-payment costs, but it is not 

unworkable.  To read the contract Orinda Oaks’s way requires transmuting a payment deadline 

into an economic term. 

Warranty Costs 

Orinda Oaks raises the issue of warranty costs.  Romanette (vii) of § 1.02(c) allows subtraction 

of such costs, but as a liquidated reserve of 1.75% of gross proceeds. 

There is no issue here requiring decision, at least not now.  Contrary to Orinda Oaks’s assertion, 

Stein Way does not contend that it is entitled to subtract actual warranty costs on top of the 

1.75% reserve.  Rather, the dispute is a matter of characterizing whether certain specific costs 

are or are not warranty costs.  As both parties tacitly acknowledge, that characterization 

question is best left to a later stage. 

Motions In Limine 

Also formally on calendar are several other motions in limine filed by both sides, apparently in 

contemplation of a trial date which has since been vacated.  None of these additional motions 
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needs to be decided separately at this point, and the Court declines to reach them.  Several of 

the motions involve the same subject matter as is addressed above, at least in general.  They 

are, if not mooted, at least materially altered by the rulings the Court is now making.  Others are 

relatively minor matters of the kind routinely addressed shortly before trial, but not requiring 

decision well in advance of trial.  A couple of them, indeed, are essentially devoid of actual 

content. 

This case is set for a Case Management Conference on February 5, 2018, at 8:30 a.m. 

 

  

11.  TIME:  9:00   CASE#: MSC16-01652 
CASE NAME: BOWERS VS. PRICELESS 
HEARING ON APPLICATION FOR WRIT OF ATTACHMENT 
FILED BY PLAINTIFFS 
* TENTATIVE RULING: * 
 
Plaintiffs Damon and Lisa Bowers filed this application for a right to attach order, against 

Defendant Clifford Lee Barbera, a natural person. Plaintiffs seek to attach certain real property 

situated in Tuolumne, designated as Tuolumne County Assessor’s Parcel Number 096-020-33, 

more particularly described as Parcel 3 as shown on the parcel map, dated June 28, 1994, 

recorded in the office of the County Recorder for Tuolumne County, in Book 32 of Parcel Maps 

at pages 50 and 51.  The amount to be secured by the attachment is $100,000. 

The Court notes that Gerald Murphy, counsel for Damon and Lisa Bowers, filed a declaration 

stating Plaintiffs and Defendant Priceless and Clifford Lee Barbera entered into a settlement 

agreement in another action, in which Defendants agreed to stipulate to the issuance of this writ 

of attachment. Although the parties stipulated to the Court’s issuance of this writ to attachment 

as part of the settlement, the application itself has contains some defects. 

The application is brought pursuant to Code of Civil Procedure § 483.010 to attach the property 

of a natural person.  Pursuant to § 483.010(c), “If the action is against a defendant who is a 

natural person, an attachment may be issued only on a claim which arises out of the conduct by 

the defendant of a trade, business, or profession.” Here, Plaintiffs failed to check Item 6a of 

application which attests to this fact. The application also failed to include a supporting 

declaration showing the defendant was in fact so engaged in his trade or business and the claim 

arose out of the business or trade. Although allegations are made in the complaint that Barbera 

acted as the prime contractor for the project, the FAC is not verified. 

Additionally, the application for right to attach order is not verified.  It is signed by the attorney, 

but the verification, a declaration under penalty of perjury, is left blank. 

Despite the stipulation, the court will continue the hearing on this application to allow Plaintiffs to 

submit an application that complies with the requirements of Code of Civil Procedure § 483.010.  

The motion is continued to December 15, 2017, 9:00 a.m., Dept. 12.  Plaintiffs shall file and 

serve the amended application on or before December 8, 2017. 
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12.  TIME:  9:00   CASE#: MSC16-01770 
CASE NAME: LORI SPIES VS JAIRO PANTOJA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

  

13.  TIME:  9:00   CASE#: MSC16-01770 
CASE NAME: LORI SPIES VS JAIRO PANTOJA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

  

 

14.  TIME:  9:00   CASE#: MSC16-02159 
CASE NAME: ZGHOUL VS. ALZGOUL 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY OMAR ALZGOUL 
* TENTATIVE RULING: * 
 
The individual parties to this case are brothers, though they spell their last names differently.  
Following the parties’ lead, the Court will refer to them by first names.  No disrespect 
is intended. 
 
Defendant Omar moves for judgment on the pleadings (MJOP) as to the entire First Amended 
Complaint (FAC).  The motion is denied. 
 
As a preliminary matter, Omar seeks judicial notice of the Complaint, the First Amended 
Complaint, and his answer to the First Amended Complaint.  Judicial notice is technically 
unnecessary, as these pleadings are all in the Court’s file in this case.  The Court nevertheless 
appreciates the courtesy of pulling them together for easy reference.  However, counsel is 
directed to properly tab all exhibits to any future filings; the exhibits to the request are not 
tabbed.  (See, Cal. Rules of Court, rule 3.1110, subd. (f); Local Rule 3.42, subd. (3).) 
 
Defendant Omar does not address the merits of each individual cause of action.  Rather, the 
MJOP is directed to the entire First Amended Complaint.  Accordingly, the Court’s analysis is 
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governed by the rule that a challenge to an entire complaint should be denied if any cause of 
action within the complaint has merit.  (See, Shook v. Pearson (1950) 99 Cal.App.2d 348, 351.) 
 
Finally, the Court notes its dissatisfaction with the incomplete picture both sides have provided.  
Plaintiffs do not allege facts showing what happened between October 2012 and April 2016, 
and in particular, why the alleged property exchange was not completed as agreed.  (See FAC 
¶ 14.)  For his part, defendant Omar fails to allege in his First Amended Cross-Complaint why 
he did not perfect his title to the Richmond property in or about March 2010, why the October 
2012 grant deed was not recorded until September 2016, and why there is no corresponding 
grant deed conveying cross-defendant Bilal’s 16.66% interest in the Richmond property.  The 
parties are directed to provide a general statement of their positions on these important factual 
matters as an addendum to their next updated CMC statements (in advance of the CMC set for 
January 30, 2018), so that the Court may better understand this case. 
 
Standing 
 
Omar contends that neither plaintiff has standing as a matter of law, based on the allegations of 
the First Amended Complaint.  This argument lacks merit. 
 
Under the April 2016 grant deed, plaintiff HAZ Properties holds record title to a 50% interest in 
the Richmond property.  (FAC, Exh. “C”.)  As the holder of record title, HAZ Properties has 
standing to bring the first four causes of action set forth in the First Amended Complaint. 
 
Thus, if plaintiff Hamdi’s April 2016 grant deed to HAZ Properties ultimately prevails over 
Hamdi’s October 2012 grant deed to defendant Omar, HAZ Properties would be entitled to 
a decree quieting title and cancelling the October 2012 grant deed.  HAZ Properties might also 
be entitled to the remedy of partition.  At a minimum, HAZ Properties will be entitled to 
declaratory relief concerning the validity of its disputed claim to a 50% interest in the Richmond 
property – whether HAZ prevails on that claim or not.  (See Ludgate Ins. Co. v. Lockheed Martin 
Corp. (2000) 82 Cal.App.4th 592, 606 (“to be entitled to declaratory relief, a party need not 
establish that it is also entitled to a favorable judgment”).) 
 
Omar attacks HAZ Properties’s standing, arguing that HAZ Properties’s claim to partial 
ownership necessarily rests on Hamdi’s claims of fraud, but HAZ Properties is not a proper 
plaintiff to assert those claims (which are personal to Hamdi).  But if Hamdi was indeed 
defrauded as plaintiffs allege, then he still had an interest in the property at the time he 
purported to convey that interest to HAZ Properties.  As a successor in title, HAZ Properties has 
standing to assert and prove its own ownership of the property, even if that proof involves 
proving that its transferor had an interest to transfer. 
 
With regard to the standing of plaintiff Hamdi, Omar argues that because Hamdi himself alleges 
that his (former) share in the property is now owned by HAZ Properties rather than Hamdi 
himself, Hamdi lacks standing.  But plaintiffs are entitled to plead in the alternative.  If the Court 
ultimately determines that the April 2016 grant deed does not prevail over the October 2012 
grant deed, then depending on the reason for that determination, plaintiff Hamdi might be 
entitled to relief under the First Amended Complaint’s remaining causes of action.  These 
causes of action are premised on Hamdi’s allegations that defendant Omar fraudulently induced 
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Hamdi to transfer his 50% interest in the Richmond property to Omar, in exchange for Omar 
transferring other properties to Hamdi — reciprocal transfers that apparently never materialized. 
 
Taken together, Omar’s two standing arguments would effectively mean that if one person 
defrauds another of property, and the fraud victim then transfers his interest to a third person, no 
one at all has standing to litigate over the fraud.  The defrauder thus gets away scot-free on 
technical grounds, and the fraud victim’s ownership interest simply vanishes into thin air.  Omar 
needs (and does not have) an answer to this question:  If neither Hamdi nor HAZ Properties has 
standing, who does? 
 
The Statute of Limitations 
 
Defendant Omar contends that all causes of action are barred by the statute of limitations.  
Assuming for purposes of this ruling that the three-year statute of limitations for fraud applies to 
all causes of action, Omar’s argument lacks merit. 
 
The FAC may fairly be interpreted as alleging that plaintiffs did not discover defendant Omar’s 
alleged fraud until September 2016, when Omar recorded the October 2012 grant deed.  
Plaintiffs affirmatively allege that, on some unknown date before recordation, defendant Omar 
“illegally trespassed” into plaintiff Hamdi’s home and “stole” the October 2012 grant deed from 
Hamdi.  (See, FAC, ¶ 18.)  At the pleading stage, this is a sufficient excuse for not bringing 
fraud-based claims before September 2016. 
 
Further, the “last element” feature of the limitations analysis would appear to apply to plaintiffs’ 
claims, as alleged.  The statute of limitations would not begin to run until plaintiffs suffered harm, 
and defendant Omar does not argue how plaintiffs could have been harmed by Omar’s alleged 
fraud before September 2016, when the October 2012 grant deed was recorded.  (See Aryeh v. 
Canon Business Solutions, Inc. (2013) 55 Cal.4th 1185, 1191-92.) 
 
Laches 
 
Neither side devotes substantial attention to defendant Omar’s laches defense.  This 
is a fact-intensive defense that is not generally suitable for resolution at the pleading stage.  
Further, based on the Court’s analysis of the statute of limitations issue above, the First 
Amended Complaint does not show on its face that plaintiffs’ claims are barred by laches as 
a matter of law. 
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15.  TIME:  9:00   CASE#: MSC16-02362 
CASE NAME: CAIN VS. MISTRY 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY VINNIE MISTRY, VINOD MISTRY 
* TENTATIVE RULING: * 
 
This matter arises out of a loan to plaintiff Bridget Cain from Cecil Reeves. Succinctly, in 2006 
Reeves loaned Cain $50,000 secured by a deed of trust on Cain’s real property in Hercules. 
Cain alleges that in 2009, she executed a grant deed in favor of Reeves on a separate piece of 
property in Clearlake as full satisfaction of that loan. However, Cain alleges, not only did Reeves 
fail to reconvey the deed of trust on her Hercules property, he prepared and recorded a second 
deed of trust evidencing an additional $50,000 indebtedness. Cain says that Reeves never 
loaned her the second $50,000, and that the first deed of trust should have been canceled or 
reconveyed in 2009. Finally, Cain alleges that she discovered all of this only when she 
attempted to sell the property in Hercules. Reeves died in 2013, and so Cain now brings this 
action against one of the executors of Reeves’s estate. 

Defendants Vinnie and Vinod Mistry demur to the complaint brought by Cain on three grounds. 
The Court notes here that although the complaint purports to sue two individuals, Mistry 
indicates that Vinnie and Vinod are the same person. Other material before the Court appears to 
support that. For now, the Court will refer to both Vinnie and Vinod in the singular as “Mistry.” 

First, Mistry contends that because the complaint does not join Susan King, a co-executor of 
Reeves’s estate, it fails to join an indispensable party under Code of Civil Procedure § 389. 
Second, Mistry argues that the claim is barred because it should have been brought as a 
creditor’s claim against Reeves’s estate, and that such a claim is now time-barred. Third, Mistry 
says that any claim related to the 2009 deed of trust is time-barred. 

Indispensable Party 

Though not cited by any party, Probate Code section 9630(a) compels the Court to sustain the 
demurrer on the ground that Susan King is an indispensable party not joined. Section 9630(a) 
says, in effect, that Mistry and King must agree before any action related to the Reeves Estate 
is taken. Here, Cain wants the Court to order that the deeds of trust, which appear to be Estate 
assets, be canceled, reconveyed, or otherwise nullified.  

CCP section 389(a) provides that a person is an indispensable party if: 

[i]n his absence complete relief cannot be accorded among those already parties 
or he claims an interest relating to the subject of the action and is so situated that 
the disposition of the action in his absence may (i) as a practical matter impair or 
impede his ability to protect that interest or (ii) leave any of the persons already 
parties subject to a substantial risk of incurring double, multiple, or otherwise 
inconsistent obligations by reason of his claimed interest. 

As alluded to above, the crux of this action appears to be the validity of two deeds of trust: the 

2006 deed of trust and the 2009 deed of trust. If, at the conclusion of this case, the Court 

entered a judgment requiring Mistry (in his capacity as co-executor of the Reeves Estate) to 

cancel or reconvey one or both of the deeds of trust, he could not do so without the consent of 

King. See Probate Code section 9630(a). And King would be under no obligation that the Court 
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can see to simply give that assent. If, however, King (in her capacity as co-executor of the 

Reeves Estate) were a party to this action, she would likewise be bound by any judgment 

requiring the deeds be canceled, reconveyed, or otherwise nullified. 

The Court concludes that without King’s presence in this case, it cannot accord complete relief 

among those already parties within the meaning of CCP section 389. 

On the ground that King is an indispensable party, the demurrer is sustained with leave to 

amend. 

Mistry appears to argue that leave to amend should be denied because this matter was raised 

during the meet-and-confer process and Cain declined to address it by amendment at that time. 

Leave to amend does not turn on a party’s conduct in the meet-and-confer process; if it did, any 

plaintiff who opts to stand on his complaint and oppose a demurrer would face the prospect of 

losing any chance of amending if the ruling goes against him. 

The Court notes that the material submitted as part of the requests for judicial notice in this case 

indicate that counsel for Mistry in this action also represents both Mistry and King in connection 

with the Alameda County probate proceedings, so there should be very little, if any, practical 

difficulty in joining King in this action. 

Creditor’s Claim Against the Estate 

The demurrer argues that the entire complaint fails because it seeks damages against the 

Reeves Estate and any claim for damages against the Reeves Estate is time-barred.  

First, the only cause of action that seeks monetary damages is the fourth cause of action, for 

slander of title. The other causes of action seek, in essence, to invalidate the two deeds of trust 

around which this dispute revolves. There clearly is a dispute as to the validity of those two 

instruments, and to the extent Mistry is asserting that declaratory relief or quiet title actions are 

appropriate only against the Estate, the Court disagrees. Probate Code section 9000(b) 

specifically exempts “a dispute regarding title of a decedent to specific property” from the 

definition of a “claim” under the Probate Code. At a minimum, the two declaratory relief causes 

of action and the quiet title cause of action are disputes regarding title to the Hercules Property. 

As to slander of title, the elements of a cause of action for slander of title are publication, falsity, 

absence of privilege, and disparagement of another’s land which is relied upon by a third party 

and which results in a pecuniary loss. Smith v. Commonwealth Land Title Ins. Co. (1986) 177 

Cal.App.3d 625, 630; CACI 1730. What the demurrer seems to say, then, is that only Reeves, 

rather than Mistry, is alleged to have engaged in conduct that could form the basis of a slander 

of title cause of action, and therefore, this is an action that should have been brought as a 

creditor’s claim against the Reeves Estate. 

The complaint clearly alleges that the purportedly slanderous statement initially was published 

by Mr. Reeves when he recorded the deeds of trust as liens against Cain’s property. (¶ 52.) The 

complaint seems to allege that Mistry also made a statement by failing to cancel or reconvey the 

deeds of trust, and by “continued recordation” of those instruments. (¶¶ 55-56.) The question 
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presented, then, is whether failing to cancel or reconvey the deeds of trust and/or “continued 

recordation” of the instruments constitutes a “statement” or “publication” for purposes of stating 

a slander of title cause of action. If “continued recordation” of the instruments constitutes a 

statement or publication, then the action is not one against the Estate arising out of Mr. 

Reeves’s conduct while he was alive. If that is so, it follows that Code of Civil Procedure § 366.2 

and Probate Code § 9100 are irrelevant. 

It appears that “continued recordation” and/or failing to cancel or reconvey the deeds of trust 

can support the publication element of a slander of title cause of action. Though not cited by the 

parties, Hellar v. Bianco (1952) 111 Cal.App.2d 424 says that a defendant, “by knowingly 

permitting [defamatory material] to remain after reasonable opportunity to remove the same ... is 

guilty of republication of the libel.” Id. at 426. In that case, someone had written defamatory 

matter about the plaintiff in the bathroom of a bar. Id. at 425. The bartender was advised of the 

defamatory matter, and failed to remove it. Id. at 426. The appellate court found it was a 

question of fact for the jury to determine if the bartender’s conduct (as agent for the bar owners) 

constituted republication. Id. at 427. Defamation (at issue in Hellar) and slander of title have a 

“close relationship.” Arthur v. Davis (1981) 126 Cal.App.3d 684, 692. The Court finds Hellar 

controlling on the question of publication under the facts alleged here. 

The complaint alleges that Mistry knew that the deeds of trust were invalid and should be 

reconveyed or canceled, and yet permitted them to remain recorded against Cain’s property. 

Under Hellar, that could be a republication of the originally slanderous material. Thus, the Court 

finds that the fourth cause of action is based on the conduct of Mistry (as distinguished from 

Reeves’s conduct), in that Mistry is alleged to have republished the defamatory deeds of trust. 

Consequently, both Probate Code § 9100 and Code of Civil Procedure § 366.2, and the time 

bars found within, are irrelevant. 

On the ground that the fourth cause of action purports to state a claim only against the Estate 

and is therefore time-barred under Code of Civil Procedure § 366.2 and/or Probate Code 

§ 9100, the demurrer is overruled. 

Time Bar under Code of Civil Procedure § 337 

Finally, the demurrer asserts that because Cain signed the 2009 deed of trust in 2009, she knew 

of its existence and therefore any action based on the 2009 deed of trust had to have been 

brought within four years, under Code of Civil Procedure § 337. Cain contends that Code of Civil 

Procedure §§ 760.010 et seq., rather than Code of Civil Procedure § 337, governs.  

Since each cause of action is, in some sense, based on the 2009 deed of trust, the Court must 

analyze each cause of action separately. 

Quiet Title 

The basis of Cain’s quiet title action is that she wants the deeds of trust canceled, reconveyed, 

or otherwise nullified. A quiet title action premised on cancellation of an instrument is subject to 

a four year limitations period. Salazar v. Thomas (2015) 236 Cal.App.4th 467, 476-77.  
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As a general rule, the statute of limitations for a quiet title action does not run against one in 

possession of the land. Salazar at 477. For that general rule to apply, the possession must be 

“undisturbed.” Id. (citation omitted). 

Instructive here is Salazar’s statement that “mere notice of an adverse claim is not enough to 

commence the owner’s statute of limitations.” Id. at 478. 

In Salazar, the bank argued that receipt of a notice of default and election to sell was sufficient 

to disturb possession and start the statute of limitations running on a quiet title cause of action. 

Salazar rejected that contention and concluded that receiving notice of default and election to 

sell was not sufficient to disturb possession sufficient to start the limitations period on a quiet 

title action running. Id. at 481-82. Here, we are one step further removed from that: it is not 

disputed that there are deeds of trust recorded against Cain’s property, but there is nothing in 

the record before the Court to suggest there has been any notice of default or election to sell by 

any of those trustees, or anything else that has “disturbed” Cain’s possession of the Hercules 

property. 

To paraphrase a hoary pronouncement by our Supreme Court, the quiet title action in this case 

was renewed each day from the time the allegedly invalid deeds were recorded until the day it 

was filed. See Secret Valley Land Co. v. Perry (1921) 187 Cal. 420, 426-27. 

On the ground that the quiet title cause of action is time-barred, the demurrer is overruled. 

Declaratory Relief 

The same limitation period that applies to the underlying substantive right or obligation to be 

enforced applies to a declaratory relief cause of action premised on that substantive right or 

obligation. Howard Jarvis Taxpayers Assn. v. La Habra (2001) 25 Cal.4th 809, 821. 

Here, the substantive right to be enforced is captured by Cain’s quiet title cause of action. She 

wants the deeds of trust canceled, reconveyed, or otherwise nullified. Accordingly, for the same 

reasons discussed above, on the ground that the declaratory relief causes of action are time-

barred, the demurrer is overruled. 

Slander of Title 

The demurrer to the slander of title cause of action indicates that it is brought under Code of 

Civil Procedure §§ 337 and 366.2. 

For the reasons already discussed above, § 366.2 does not apply here. 

Similarly, § 337 does not apply to a slander of title cause of action. The relevant limitation period 

is provided by Code of Civil Procedure § 338(g). Thus, § 337 provides no basis for sustaining a 

demurrer.  

Section 338(g) provides that an action for slander of title to real property must be brought within 

three years. The complaint seems to allege that the slander of title cause of action accrued, i.e., 
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was complete with all its elements, when Cain was unable to put her property on the market for 

sale. (¶ 62.) However, it is not clear when that occurred. 

Prevailing law provides that the discovery rule applies to a cause of action for slander of title. 

Arthur v. Davis (1981) 126 Cal.App.3d 684, 691-92. The complaint alleges that Cain did not 

learn that the 2006 deed of trust and the 2009 deed of trust were recorded against the Hercules 

Property until it was in the process of being sold. (¶ 61.) But paragraph 61 does not allege when 

those events, and her consequent discovery of the deeds of trust, occurred, and the complaint is 

otherwise silent about when precisely Cain allegedly discovered the recorded deeds of trust 

and/or the harm that resulted from the alleged slander of title. (See, e.g., ¶ 62.)  

If Cain is relying on the discovery rule, she must allege the date she discovered the harm and 

why she could not have discovered it sooner. See, e.g., WA Southwest2, LLC v. First American 

Title Ins. Co. (2015) 240 Cal.App.4th 148, 156; Nguyen v. W. Digital Corp. (2014) 229 

Cal.App.4th 1522, 1553. It might also be the case that the cause of action did not accrue until 

some later date, because Cain had not suffered any damages until that time, but that is not clear 

from the complaint or the opposition, either. The Court notes that when a particular date is 

material, it must be alleged. See Corum v. Hartford Accident & Idemnity Co. (1945) 67 

Cal.App.2d 891, 894 (failure to allege a date, which appeared to be material and where plaintiff 

had superior knowledge of date, opens complaint to demurrer). 

On the ground that the slander of title cause of action is time-barred, the demurrer is sustained 

with leave to amend. 

Other Considerations 

Mistry’s Identity 

The parties seem to agree that Vinnie Mistry and Vinod Mistry are the same individual. If that is 

the case, perhaps any amended pleading can reflect that. 

Exhibits to the Complaint 

The papers make reference to exhibits to the complaint. The original complaint filed December 

13, 2016, as it exists in the Court’s file, has no exhibits. If there are exhibits to the complaint, 

they should be included along with any amended complaint. 

Deadline 

If Cain chooses to amend her pleading in response to this ruling, any first amended complaint 
shall be served and filed on or before January 2, 2018. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   12/01/17 

 
 

- 28 - 

16.  TIME:  9:00   CASE#: MSC16-02390 
CASE NAME: CURZI VS. CAMPOS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY MANORCARE HEALTH SERVICES-WALNUT CREEK, et al. 
* TENTATIVE RULING: * 
 
Defendants’ demurrers are sustained in part, with leave to amend, and overruled in part.  
Any amended complaint shall be filed and served on or before January 2, 2018.   

 
The demurrer is directed at only the two causes of action listed below. 
 
 Third Cause of Action, Caesar Curzi’s Claim for NIED: 
 
The demurrer to this cause of action is sustained, with leave to amend. 
 
In the first two causes of action, the FAC alleges claims for professional negligence and elder 
abuse.  The third cause of action then goes on to allege a cause of action by Caesar Curzi, the 
husband of the patient/decedent, Rosemarie Curzi, for negligent infliction of emotional distress 
(NIED).  That theory is established in the law, but its boundaries are still somewhat vague and 
unexplored.  A bystander can recover for the emotional distress of witnessing an injury to 
another only if he can plead and prove he (1) is closely related to the injury victim; (2) was 
present at the scene of the injury-producing event at the time it occurred and then aware that it 
was causing injury to the victim; and (3) suffered serious emotional distress as a result of what 
he witnessed.  (Keys v. Alta Bates Summit Medical Center (2015) 235 Cal.App.4th 484, 488; 
see Thing v. La Chusa (1989) 48 Cal.3d 644, 667-68.)   

 
In NIED cases based on alleged medical negligence, courts have concluded that a layperson’s 
mere “observation of medical procedures” is generally not enough to satisfy the requirement of 
contemporary awareness of the injury-producing event.   (Bird v. Saenz (2002) 28 Cal.4th 910, 
918.)   “This is not to say that a layperson can never perceive medical negligence, or that one 
who does perceive it cannot assert a valid claim for NIED. To suggest an extreme example, a 
layperson who watched as a relative's sound limb was amputated by mistake might well have a 
valid claim for NIED against the surgeon. Such an accident, and its injury-causing effects, would 
not lie beyond the plaintiff's understanding awareness. But the same cannot be assumed of 
medical malpractice generally.”  (Ibid.)   

 
To satisfy the second prong of the test – being “present at the scene of the injury-producing 
event at the time it occurs and [being] then aware that it is causing injury to the victim – a 
plaintiff seeking to recover damages for the emotional distress of witnessing medical care must 
have a “contemporaneous sensory awareness of the causal connection between the negligent 
conduct and the resulting injury.”  (Id. at 918.)  The “awareness” must be an “understanding 
awareness.”  (Id. at 918-920).   The plaintiff need not necessarily understand that what the 
defendants were doing or failing to do was negligent, but must have a “contemporaneous, 
understanding awareness of the event as causing harm to the victim.”  (Id. at 920.)   

 
In Bird, the court thus held that the plaintiffs were unable to meet this requirement and summary 
judgment should be granted because while they may have believed their mother was bleeding 
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to death due to a transected artery, they did not witness the artery being cut and did not have a 
contemporaneous understanding awareness that the care their mother was receiving to 
diagnose and correct the cause of the bleeding was inadequate.  (Id. at 918, 921-22.)   
 
Similarly, in Keys, 235 Cal.App.4th at 489, “plaintiffs were present when Knox, their mother and 
sister, had difficulty breathing following thyroid surgery. They observed inadequate efforts to 
assist her breathing, and called for help from the respiratory therapist, directing him at one point 
to suction her throat. They also directed hospital staff to call for the surgeon to return to Knox's 
bedside to treat her breathing problems. These facts could be properly considered by the jury to 
demonstrate that plaintiffs were contemporaneously aware of Knox's injury and the inadequate 
treatment provided her by defendant.”  The court therefore held there was sufficient evidence to 
uphold the jury’s award of damages for negligent infliction of emotional distress.  “The injury-
producing event here was defendant's lack of acuity and response to Knox's inability to breathe, 
a condition plaintiffs observed and were aware was causing her injury.”  (Id. at 490.)   
 
In Bird, the court discussed pre-Thing decision in Ochoa v. Superior Court (1985) 39 Cal.3d 
159.  The Bird court summarized the facts in Ochoa as being that the son “died of pneumonia 
after authorities ignored his obviously serious symptoms, which included vomiting, coughing up 
blood, and excruciating pain.”  (Bird, 28 Cal.4th at 919.)  It defined the injury-producing event as 
“the failure of custodial authorities to respond significantly to symptoms obviously requiring 
immediate medical attention. Such a failure to provide medical assistance, as opposed to a 
misdiagnosis, unsuccessful treatment, or treatment that turns out to have been inappropriate 
only in retrospect, is not necessarily hidden from the understanding awareness of a layperson.” 
 
Bird’s discussion of Ochoa arose not in its discussion of the issues of physical presence and 
perception, but in the context of whether an NIED plaintiff can be said to “perceive” an act of 
medical negligence that consists of misdiagnosis as opposed to non-response.  That distinction 
is not at issue on this demurrer.  It is not clear, then, that Bird’s discussion of Ochoa can fairly 
be taken as Bird’s conclusion that the three-day ordeal in Ochoa could qualify as the kind of 
“event” required under the subsequent Thing decision.  Even if the Bird court did have that point 
in mind, however, there is still a difference between the three-day crisis of Ochoa, during which 
the mother was panicking over the facility’s failure to act on her son’s illness, and the months-
long course of alleged mistreatment here. 
 
It is clear from Thing, Bird, Keys, and similar cases that the central focus of the NIED tort is not 
on the severity or reasonableness of the emotional distress, nor on the culpability of the 
negligent conduct.  Rather, it is on the shocking immediacy of having to perceive an injurious 
event as it is occurring – the eyewitness factor, if you like (though the perception need not be 
visual).  No doubt the plaintiffs in Bird had genuine and severe distress at learning, shortly after 
the fact, of the tragic death of their mother.  But the “presence” and “awareness” requirements of 
Thing required that they must have been present at the transection and death, and must have 
known about it at the time it was occurring. 
 
The paradigm of the kind of event that could give rise to an NIED claim is a case of very sudden 
death or maiming, for example in a fatal high-speed auto crash.  Keys suggests that the tragic 
event need not be quite as instantaneous as a car crash; there, the event was a severe post-
operative breathing problem with a “code blue” emergency response.  But there still was an 
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event – a distinct, identifiable, and chronologically brief occurrence perceived by the NIED 
plaintiff. 
 
Here, the FAC does not identify any such distinct event.  Rather, it asserts a long course of 
alleged lack of care (such as allowing bedsores to develop) and inapt care (such as feeding with 
unacceptably hard food), over a lengthy period of time.  Caesar Curzi’s NIED claim centers on 
his distress at the alleged overall maltreatment, mistreatment, and non-treatment of Rosemarie 
– not on any particular brief occurrence for which he was present.  And from his allegations, it is 
far from clear that there occurred any one distinct event that, by itself, could have been so 
shocking as to give rise to an NIED claim.  And needless to say, Mr. Curzi does not allege that 
he was personally present during the entire course of the mistreatment he alleges, or even all 
the distinct acts of mistreatment. 
 
The Court concludes, therefore, that NIED is inapt to the kind of lengthy course of cumulative 
mistreatment that is alleged in the FAC.  It allows leave to amend, however, in case plaintiff 
thinks he can identify some particular event that would rise to the level discussed in this ruling. 
 
 Fourth Cause of Action, Rosemarie Curzi’s claim for IIED: 
 
The demurrer to this cause of action is overruled.  As defendants conceded, a claim for 
intentional infliction of emotional distress (IIED) can arise from reckless disregard of the 
probability that [decedent] would suffer emotional distress, knowing that [she] was present when 
the conduct occurred”.)  E.g., Bock v. Hansen (2014) 225 Cal.App.4th 215, 235; see CACI 1600.  
Here, plaintiff has described in considerable detail the alleged mistreatment, maltreatment, and 
non-treatment that he says his late wife was subjected to.  The allegations are sufficiently 
serious that the Court cannot conclude as a matter of law that they could never support an IIED 
claim. 
 

  

17.  TIME:  9:00   CASE#: MSC16-02390 
CASE NAME: CURZI VS. CAMPOS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY MANOR CARE, INC. 
* TENTATIVE RULING: * 
 
See line 16. 
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18.  TIME:  9:00   CASE#: MSC17-00030 
CASE NAME: BRITTON VS. WELLS FARGO BANK 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY WELLS FARGO BANK N.A. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer filed by Defendant Wells Fargo Bank, N.A. in its own capacity 
and as successor by merger to Wells Fargo Home Mortgage. The Demurrer relates to the 
Second Amended Complaint (“SAC”) filed by Plaintiff Jennifer K. Britton and Plaintiff Sherri 
DeLaura. This is an unlawful foreclosure case. The SAC pleads causes of action for (1) violation 
of Civil Code § 2923.6; (2) violation of § 2923.7; and (3) negligence.  

For the following reasons, the demurrer is overruled with respect to the first two causes of 
action and moot with respect to the third cause of action. 

Request for Judicial Notice 

Defendant Requests Judicial Notice of several County Recorder documents as well as two 

previous orders of this Court. This Request is unopposed. The Request for Judicial Notice 

(“RJN”) is granted-in part and denied-in-part. The Court takes judicial notice of the County 

Recorder documents. Evid. Code §§ 452, 453. The Court need not take notice of its own orders 

in this case. 

Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 

Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 

alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 

550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 

reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 

source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 

Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 

at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 

complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 

California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. 

Procedural History 

Plaintiffs’ initial Complaint pleaded causes of action for (1) petition for temporary restraining 
order for prohibition of trustee sale; (2) violation of Civil Code 2923.6; (3) violation of Civil Code 
2923.7; (4) unfair business practice (Bus. & Prof. Code § 17200). Wells Fargo’s demurrer to that 
Complaint was sustained with leave to amend as to the second and third causes of action, and 
sustained without leave to amend as to the first and the fourth cause of action. 

Plaintiffs’ First Amended Complaint pleaded causes of action for (1) violation of Civil Code 
§ 2923.6 and (2) violation of § 2923.7. The Court sustained Wells Fargo’s demurrer with leave 
to amend, based on Plaintiffs’ representation at the hearing that they could allege causes of 
action under Civil Code §§ 2923.6 and 2923.7.  
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Analysis 

Standing 

Wells Fargo once again argues that Ms. DeLaura is not a borrower on the subject loan and as a 
consequence does not have standing to assert claims for violations of the California 
Homeowner’s Bill of Rights (“HBOR”). Taken seriously, the argument would effectively repeal 
HBOR as to the very common situation of an individual borrower who then places title to the 
property in a family trust. In any event, the Court has already rejected this exact argument, and 
sees no reason to revisit it (nor any excuse for Wells Fargo asserting it again). 

Violation of Civil Code § 2923.6 

Plaintiffs allege that Wells Fargo violated § 2923.6 by failing to make a determination on 
Jennifer Britton’s completed package for loan modification. SAC at ¶ 34. 

Civil Code § 2923.6 prohibits “dual tracking,” wherein a “borrower’s mortgage servicer, a 
mortgage service, mortgagee, trustee, beneficiary, or authorized agent” records a notice of 
default or notice of sale, notwithstanding a pending application for a first lien loan modification. 
Civ. Code § 2923.6. The ban on “dual tracking” becomes effective once the borrower submits a 
“complete application for a first lien loan modification.” Civ. Code § 2923.6(c). 

Plaintiffs allege that Britton “provided a completed package for loan modification and evidentiary 
documents concerning income and financial status of the possessor of the property.” SAC at 
¶ 34. Plaintiffs also allege that Wells Fargo stated that it had “not yet received all of the required 
documentation”. SAC at ¶ 22. This position is inconsistent with the conclusion that Britton’s loan 
modification application was complete. Plaintiffs attempt to resolve this inconsistency, however, 
by alleging that this letter was false and that “Wells Fargo frequently claims to have not received 
documents provided for loan modification, and that such claims are either intentional deceptions 
or the result of extremely negligent business practices.” SAC at ¶ 24. Contrary to Wells Fargo’s 
argument, this does not mean that the Court is required to accept that the package was 
complete just because the borrower thought it was. What it does mean is that plaintiffs have 
adequately alleged that their package was actually complete, and Wells Fargo’s rejection of it as 
incomplete was erroneous or a pretextual. That may or may not turn out to be true, but it is 
sufficiently alleged to survive demurrer. 

Wells Fargo also points out that HBOR provides relief only for a “material” violation of the dual 
tracking statute. See Civ. Code § 2924.12(a)(1) (“a borrower may bring an action for injunctive 
relief to enjoin a material violation of Section 2923.55, 2923.6, 2923.7, 2924.9, 2924.10, 
2924.11, or 2924.17.”) (emphasis added). In the First Amended Complaint, plaintiffs tried to 
allege materiality based on only their own belief that the package they were offering would be 
acceptable to the bank – which the Court held was insufficient to allege materiality, absent any 
allegation that the bank would indeed find it acceptable. In the SAC, plaintiffs goes beyond their 
own belief, alleging that a reasonably prudent bank would accept what plaintiff was offering. 
Again, that may or may not be true, but it is sufficiently alleged. 

Plaintiffs have alleged facts sufficient to state a cause of action for violation of Civil Code 
§ 2923.6. The Demurrer to this cause of action is overruled. 

Violation of § 2923.7 
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Plaintiffs allege that Wells Fargo violated Civil Code section 2923.7 because no single point of 
contact was provided to Britton after she commenced communicating with Wells Fargo 
regarding a loan modification. SAC at ¶ 14. 

Civil Code § 2923.7 requires a SPOC to be appointed when a borrower “requests a foreclosure 
prevention alternative,” such as a loan modification. Civ. Code § 2923.7(a).  

The allegations with respect to this cause of action are that “Britton received correspondence 
from Christopher Mooney ‘Home Preservation Specialist,’ but that she was unable to reach him 
at the telephone number and extension provided. SAC at ¶ 15. She later describes “Christopher 
Mooney S” as a “sham point of contact” “who in fact could not be reached at his phone number.” 
SAC at ¶ 40. Plaintiffs allege that Defendant “did not provide either an individual, or a ‘team,’ 
that would assist Ms. Britton” and that “the contacts were arbitrarily distributed across the 
country.” SAC at ¶ 32. The SAC further alleges that these contacts “did not have the authority, 
among other authorities, to coordinate receipt of all documents” and they “were not able or 
authorized to ensure that the borrower was considered for all foreclosure prevention 
alternatives.” Id. 

On Demurrer, Defendants contend that “the SAC clearly evidences Britton was provided an 
SPOC.” Demurrer at 13. However, as described further above, Plaintiffs allege that this SPOC 
was a sham and that the contacts that Britton was able to reach were unfamiliar with her file and 
unable to assist her with foreclosure prevention alternatives. Furthermore, Plaintiffs have 
amended with additional allegations of materiality and economic damage: Plaintiffs allege that 
as a result of these § 2923.7 violations, “Wells Fargo wrongly failed to consider foreclosure 
alternatives for [Britton]” and that but for this error, Wells Fargo would have offered Britton a 
loan modification that she could have afforded and that “would have been economically superior 
for it to foreclosure”. SAC at ¶ 44. 

The Demurrer to this cause of action is overruled. 

Negligence 

Because the Court grants Wells Fargo’s motion to strike this cause of action (see line 19, 
below), the Demurrer to this cause of action is moot. 

 

  

19.  TIME:  9:00   CASE#: MSC17-00030 
CASE NAME: BRITTON VS WELLS FARGO BANK 
HEARING ON MOTION TO STRIKE 
FILED BY WELLS FARGO BANK N.A. 
* TENTATIVE RULING: * 
 
Before the Court is a Motion to Strike filed by Defendant Wells Fargo Bank, N.A. in its own 
capacity and as successor by merger to Wells Fargo Home Mortgage. The Motion relates to the 
Second Amended Complaint (“SAC”) filed by Plaintiff Jennifer K. Britton and Plaintiff Sherri 
DeLaura.  
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As with its prior motion to strike, Wells Fargo moves to strike Plaintiff DeLaura as a Plaintiff from 
the FAC on the ground that she lacks standing. Wells Fargo also moves to strike Plaintiffs’ 
negligence cause of action on the ground that it was added without prior leave of Court.  

For the following reasons, the motion is denied in part and granted in part. 

Request for Judicial Notice 

Plaintiffs request judicial notice of prior Orders of this Court sustaining Wells Fargo’s demurrers 

to the Complaint and First Amended Complaint. The Request is denied. The Court need not 

take judicial notice of orders in this action.  

Analysis 

With respect to the arguments regarding Ms. DeLaura, this Motion is largely duplicative of 

arguments made in Wells Fargo’s Demurrer, addressed in line 18, above. And for the same 

reasons discussed further, above, the Motion is denied in part with respect to striking Ms. 

DeLaura as Plaintiff for lack of standing.  

The motion is granted in part with respect to striking Plaintiffs’ cause of action for negligence. 

Plaintiffs were granted leave to amend with respect to their causes of action under Civil Code 

§§ 2923.6 and 2923.7. Where the Court’s order sustains a demurrer with leave to amend, “the 

plaintiff may amend his or her complaint only as authorized by the court’s order.” Harris v. 

Wachovia Mortgage (2010) 185 Cal. App. 4th 1018, 1023. The plaintiff may not amend the 

complaint to add new causes of action without having obtained permission to do so, unless the 

new causes of action is within the scope of the order granting leave to amend. Id. Where a 

cause of action “directly responds” to the trial court’s reason for sustaining the demurrer, the rule 

that new causes of action may not be added does not apply. Patrick v. Alacer Corp. (2008) 167 

Cal. App. 4th 995, 1015. 

Here, the new cause of action for negligence is not within the scope of the order granting leave 

to amend and does not “directly respond” to the Court’s reasoning sustaining Defendant’s prior 

demurrer. Plaintiffs did not seek or obtain leave to amend in this respect. As a consequence, 

Wells Fargo’s motion to strike the negligence cause of action is granted. 

  

20.  TIME:  9:00   CASE#: MSC17-00569 
CASE NAME: PEREZ VS HERNANDEZ 
HEARING ON MOTION FOR MONETARY SANCTIONS 
FILED BY CARLOS PEREZ 
* TENTATIVE RULING: * 
 
The motion for discovery sanctions is denied.  All discovery issues were addressed successfully 
in a proceeding before a Discovery Facilitator.  Any such sanctions should have been requested 
before the Discovery Facilitator, along with requests for discovery orders.  While the Court does 
not have the full papers that were presented to the Facilitator, it is apparent from his order that 
this same request for sanctions was presented to the Facilitator (as was required), and the 
Facilitator exercised his discretion to decline to grant any sanctions.  The result of the Facilitator 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   12/01/17 

 
 

- 35 - 

process, indeed, was a mixed bag, with rulings favoring both sides.  No one filed any objections 
to the Facilitator’s recommendations, including his recommendation to deny sanctions.  That 
forecloses the issue. 
 
The Facilitator did say that his denial of sanctions was “without prejudice should either party 
choose to proceed with a motion in light of these rulings.”  The “motion” referred to, however, 
would have been a motion for discovery orders – either seeking review of the Facilitator’s 
discovery rulings, or seeking to compel compliance with those rulings.  If either side had been 
unreasonable in making or opposint that motion, it might have called for sanctions – but 
sanctions for the motions in court, not for the proceedings before the Facilitator.  The Court does 
not understand the Facilitator’s reservation to mean that the Facilitator was kicking the entire 
discovery-sanctions issue upstairs for the Court’s decision.  If that had been intended, the 
Facilitator would not have said that sanctions were “denied”, which constitutes his ruling on 
them.  Moreover, revisiting the sanctions requests made below would effectively require the 
Court to revisit and evaluate the substance of the entire discovery dispute.  That would largely 
defeat the purpose of having a Facilitator involved in the first place.  Moreover, neither side has 
presented a record sufficient to enable such a plenary re-review. 
 

  

21.  TIME:  9:00   CASE#: MSC17-00790 
CASE NAME: ALVA D WALKER VS/ G.C. BLOCK INVESTMENTS 
HEARING ON MOTION TO COMPEL ATTENDANCE AT DEPOSITION OF NON-PARTY 
FILED BY ALVA DENISE WALKER, et al. 
* TENTATIVE RULING: * 
 
The motion to compel attendance at deposition is granted.  Non-party Cathy Cross is ordered to 
appear for deposition, with the documents called for in the subpoena, at a date and place to be 
reasonably set by plaintiffs’ counsel, after reasonable attempts to meet and confer with Ms. 
Cross as to timing.  Cross is ordered to pay $500 in forfeiture, and $1,207.50 in damages, to 
plaintiffs forthwith, pursuant to Code of Civil Procedure § 1992.  Cross is warned that further 
noncompliance may result in further sanctions and a criminal prosecution for contempt. 
 
The Court also notes that plaintiffs’ papers do not comply with CRC 3.1110(f) and Local Rule 
3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules and comply with 
them as to any future filings.  Failure to do so may result in rejection or disregard of 
nonconforming papers. 

  

22.  TIME:  9:00   CASE#: MSC17-01519 
CASE NAME: HOLT VS. BRENEMAN 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED BY HOLT OF CALIFORNIA 
* TENTATIVE RULING: * 
 
The unopposed application for right to attach order, and writ of attachment as to the individual 
defendant James Breneman is granted.  
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23.  TIME:  9:00   CASE#: MSC17-01592 
CASE NAME: GATEE ESMAT VS. ZHENUS WAHIDI 
HEARING ON MOTION TO STRIKE FIFTH CAUSE OF ACTION FROM COMPLAINT 
FILED BY ZHENUS WAHIDI 
* TENTATIVE RULING: * 
 
This was continued. 

  

24.  TIME:  9:00   CASE#: MSC17-01870 
CASE NAME: CAAMPUED VS TON 
HEARING ON PETITION TO ENFORCE ARBITRATION & STAY ACTION 
FILED BY TRIEU TON, TRIEU TON, DDS, P.C., AUTUMN LAKE DENTAL 
* TENTATIVE RULING: * 
 
Plaintiff filed this Complaint, asserting claims relating to her former employment with defendants.  

Defendants responded with a petition to stay the action and order arbitration, pursuant to an 

arbitration agreement entered into at the time the employment began.  Plaintiff expressly agrees 

to this arbitration. 

Defendants nevertheless press this motion.  They contend that plaintiff initially refused to agree 

to arbitration, filing this action instead.  They request that the Court award them the fees and 

other expenses incurred in enforcing the arbitration agreement.  The motion is granted. 

The arbitration agreement directly addresses this situation: 

If either party to a dispute covered by this ADRP commences suit in court rather 

than by following this ADRP policy, it is a breach of this Agreement and the other 

party may seek to have the case dismissed.  If the court agrees that the suit was 

filed in breach of the agreement to arbitrate and/or that the suit was filed in court 

in bad faith, the party that brought the suit agrees to be liable for the reasonable 

attorneys’ fees and costs incurred by the other party in defending the suit and 

obtaining dismissal. 

Notably, the above language directly calls on the court, not the arbitrator, to determine and 

remedy any filing of a lawsuit in breach of the arbitration agreement. 

The record is equally clear.  On September 6, 2017, defendants’ counsel sent an e-mail to 

plaintiff’s counsel, stating:  “My client is no longer interested in mediation…. Your client will need 

to proceed with arbitration as she has agreed should she wish to pursue this matter further.”  

Plaintiff’s counsel responded the same day:  “We’ll get the suit filed.  You can compel arbitration 

if you your client [sic] thinks he can enforce the agreement.”  There is nothing ambiguous about 
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either plaintiff’s initial refusal to arbitrate (thus requiring, even inviting, this motion), or about 

what the contract says should be the consequence of such refusal. 

Plaintiff argues that arbitration was initially declined because defendants demanded a split of the 

arbitrator’s fees not allowed under Armendariz v. Foundation Health (2000) 24 Cal.4th 83.  That 

is not what the September 6 e-mail said, though.  It did not agree to arbitrate, conditioned on 

any Armendariz concession; it just flatly refused to proceed with arbitration, and challenged 

defendants to do their worst in seeking to compel it.  And if Armendariz had been the issue, the 

proper remedy would have been for plaintiff to seek to enforce the terms of the arbitration 

agreement and Armendariz. 

The parties are ordered to comply with the arbitration agreement.  As the claims at issue are 

those of plaintiff, she is required to initiate an arbitration proceeding in the manner called for in 

the arbitration agreement.  If she has not done so by the end of 2017 (or a later date agreed to 

by the parties), the Court will assume that she is choosing not to pursue her claims.  This case 

is set for a “tickler” (not a court appearance) for December 1, 2018, to confirm that the matter 

has been brought to conclusion. 

Defendants are awarded $4,031.58 in attorney fees and costs.  This award will stand regardless 

of the outcome of the arbitration. 

  

25.  TIME:  9:00   CASE#: MSL16-02278 
CASE NAME: BH FINANCIAL VS. PINE 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY BH FINANCIAL SERVICES, INC. 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for judgment on the pleadings is granted.  Defendant filed an 
answer to the complaint including a general denial.  Thereafter, however, defendant failed to 
respond to plaintiff’s requests for admissions, resulting in this Court’s order deeming matters 
admitted.  On a motion for judgment on the pleadings, the Court may consider a party’s judicial 
admissions, even if they contradict the allegations or denials in the pleadings.  E.g., Pang v. 
Beverly Hospital (2000) 79 Cal.App.4th 986, 989-90; Evans v. California Trailer Court (1994) 28 
Cal.App.4th 540, 549.  The Court has reviewed the matters deemed admitted, and they are 
sufficient to establish plaintiff’s right to recover (including negating defendant’s pleaded 
limitations defense). 
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26.  TIME:  9:00   CASE#: MSN16-1620 
CASE NAME: CITY OF OAKLEY VS. SCELSI 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY CITY OF OAKLEY 
* TENTATIVE RULING: * 
 
Plaintiff the City of Oakley’s motion for a preliminary injunction is denied without prejudice. 

The City seeks an injunction to prevent defendant James Scelsi from operating a water-tender 

and equipment-storage business at 1883 Carpenter Way, Oakley, California (the “Property”).  

For an injunction to issue, the threat of irreparable injury must be imminent, as opposed to a 

mere possibility. “An injunction cannot issue in a vacuum based on the proponents’ fears about 

something that may happen in the future. It must be supported by actual evidence that there is a 

realistic prospect that the party enjoined intends to engage in the prohibited activity.” (Korean 

Philadelphia Presbyterian Church v. California Presbytery (2000) 77 Cal.App.4th 1069, 1084.) In 

addition, “[a] change in circumstances, rendering injunctive relief moot or unnecessary, justifies 

the denial of an injunction. [Citations.] Injunctive relief will be denied where, at the time of the 

order or judgment, no reasonable probability exists of the recurrence of the past acts. An 

injunction should not be granted as punishment for past acts where it is unlikely that they will 

recur.” (Donald v. Cafe Royale, Inc. (1990) 218 Cal.App.3d 168, 184.) 

The City argues that Mr. Scelsi is operating a water-tender and equipment-storage 

business in violation of the City’s ordinance and without a conditional use permit. The City 

concludes that Mr. Scelsi’s operation of this business is a nuisance per se. In support of its 

motion, the City relies on its Verified First Amended Complaint (“FAC”), which was filed and 

verified on December 19, 2016. The City has presented no other evidence in support of its 

motion. Assuming that the FAC presents sufficient foundation for all facts alleged in it to be 

admissible, it at best provides evidence that Mr. Scelsi was operating a water-tender and 

equipment-storage business on the Property as of December 19, 2016. 

In opposition, defendants argue that the preliminary injunction is moot because Mr. 

Scelsi has stopped operating his business from the Property. Defendants rely on a declaration 

from James Scelsi stating that he stopped all business operations on the Property over this past 

summer. (Scelsi Decl. ¶ 10.) Mr. Scelsi also declares that he is in active negotiations to sell the 

Property. (Scelsi Decl. ¶ 12.) Thus, defendants have provided evidence that as of the 2017 

summer, Mr. Scelsi ceased the conduct upon which the City seeks an injunction. In addition, 

there is no evidence that Mr. Scelsi is likely to resume operating his business from the Property. 

In fact the opposite appears more likely since Mr. Scelsi has stated that he is trying to sell the 

Property.  The City presents no rebuttal evidence. 

Therefore, based on the evidence presented, the Court finds that there is no evidence 

that Mr. Scelsi is currently operating his business from the Property. In addition, the City has 

presented no evidence to suggest that Mr. Scelsi is likely to resume operating his business at 

the Property. Thus, the City has not shown that Mr. Scelsi is likely to resume his water-tender 
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and equipment-storage business on the Property and therefore, the City’s motion for a 

preliminary injunction is denied. 

While the points above are sufficient for denial, the Court also notes that there are other 

problems with the City’s motion.  The motion is based upon sections in the Oakley Municipal 

Code, which the City argues support its claim of nuisance per se. The City, however, did not 

request judicial notice of the relevant code sections, let alone provide copies for the Court.  

(See, e.g., CREED-21 v. San Diego (2015) 234 Cal.App.4th 488, 520-21; see also Rule of Court 

3.1306(c).)  Although there is an asserted version of the Code available on the internet, it is 

unauthenticated and the Court has no way of verifying whether it is either accurate or up-to-

date.  Without the relevant sections of the Oakley Municipal Code properly before the Court, it 

cannot find that Mr. Scelsi’s business (past or future) violates the Oakley Municipal Code.  

  

27.  TIME:  9:00   CASE#: MSN16-1620 
CASE NAME: CITY OF OAKLEY VS. SCELSI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Counsel to appear. Court Call is acceptable. 

  

28.  TIME: 10:00   CASE#: MSC16-01229 
CASE NAME: IOANNOU VS. RICCA 
COURT TRIAL - SHORT CAUSE / 5 DAY(S) 
* TENTATIVE RULING: * 
 
Counsel to appear. 
 
The Court is not conversant with the substance of this case, but from a superficial look, it 
appears that it might require more trial time than is likely to be available.  The parties are 
advised that afternoons are entirely unavailable for this case because the Court is in the middle 
of a jury trial which proceeds all afternoon, every day.  There are also two other court trials 
(likely shorter than this one) on calendar for this morning.  The law-and-motion calendar for this 
morning may take longer than usual as well. 
 
Counsel should confer as to the probable length of this court trial, and should come prepared to 
discuss other, more realistic dates. 
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29.  TIME: 10:00   CASE#: MSC16-02472 
CASE NAME: BANK OF AMERICA VS. LIRA 
COURT TRIAL - SHORT CAUSE / 002 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear for court trial. 

  

30.  TIME: 10:00   CASE#: MSL15-02780 
CASE NAME: KELSTIN GROUP VS. PALACIOS 
COURT TRIAL - SHORT CAUSE / 001 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear for court trial. 

 

 


